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FAMILY LEGISLATION AMENDMENT BILL 2006 
Second Reading 

Resumed from 17 May. 

MS S.E. WALKER (Nedlands) [8.13 pm]:  The opposition supports this bill.  I do not believe the timing of this 
bill.  This bill has 263 pages and it incorporates provisions of the commonwealth Family Law Act into the 
Western Australian Family Court Act.  As I said, it has 263 pages and we received it just moments before the 
commonwealth legislation which relates to children is due to be enacted, and we have been told it is an urgent 
bill.  I do not believe that the drafters of the legislation or anyone from the State Solicitor’s Office is to blame.  I 
think it has been held up and I do not understand why.  If this legislation does not go through quickly, we will 
find that there are two sets of legislation relating to children operating in this state and in other parts of Australia. 

The Attorney General also knows that this is uniform legislation and, when it goes to the upper house, it will 
have to be considered by a committee - it is mandatory.  Therefore, I think it is very poor for the Attorney 
General to bring on this bill at such short notice, make it urgent and then come into the chamber today with 
pages of amendments.  It is unbelievable.  That may be because he does not want us to do any research on the 
commonwealth aspects of this legislation, which are tremendous.  The changes that this bill will make to the 
repositioning of the Family Court in Australia are significant.  The Attorney General did not even have the good 
grace to mention in his second reading speech some of the marvellous changes that will be made by the 
commonwealth to the Family Court!   

This bill deals with four major areas.  I note in the second reading speech, the minister said - 

Importantly, the bill deals with shared parental responsibility, bankruptcy and child support issues. 

He did not mention parenting orders and he did not mention the $400 million that the commonwealth is putting 
into the new non-government service providers all over Australia and, in particular, Western Australia.   

I will give a brief overview of some of the new provisions.  Clauses 81 to 100 refer to a new shared parental 
responsibilities regime.  Briefly, these clauses reflect the commonwealth House of Representatives Standing 
Committee on Family and Community Affairs 2003 paper, entitled “Every picture tells a story”.  The bill accepts 
that more than one million children in Australia have a parent living elsewhere, and that one in four children in 
Australia sees only one of its parents once a year.  After a long period of community consultation and the issuing 
of a discussion paper, the committee came to the conclusion that the money that parents waste on fighting each 
other in a court could be better spent on children.  The commonwealth, therefore, adopted a cultural change on 
the litigation process in the Family Court to one of cooperation.  For instance, a person cannot make an 
application for a parenting order unless that person attends a service and obtains a certificate.  I will go into 
detail on that in a moment.  The interests of the child are still paramount, but there is a presumption of shared 
responsibility.  Equal time will be given only if it is in the best interests of the child.  It means a mix of nights 
and days.  It also allows special consideration to be given to relationships with people such as grandparents, and 
it ensures that children have the benefit of a meaningful involvement of both parents in their lives.  It also 
ensures that parties will hopefully fulfil their responsibilities and meet their duties.   

I had a look at the discussion paper that the House of Representatives standing committee issued in 2003, after it 
conducted a wide-ranging inquiry into child custody arrangements in the event of family separation.  It found 
that many Australian families are affected directly or indirectly by conflict, separation and divorce and that it 
was a significant community issue.  As I said, that was reflected in the 1 700 submissions received by the 
committee and its report “Every picture tells a story”.  It had a strong focus on the importance of reducing 
conflict between separated parents, and on separated fathers having greater involvement with the children.  It 
emphasised the need for practical steps to be taken to reduce parenting disputes.  On 29 July 2004, the Prime 
Minister released a statement responding to the committee’s report and proposing major reforms to the family 
law system.  The statement emphasised the need to provide families with better ways of resolving relationship 
disputes and to reduce the emotional cost to families and children of conflict and separation.   

The statement also stressed the importance of providing assistance to families to avoid separation by ensuring 
that they have opportunities for pre-marriage education - which is something I think is marvellous; my 
parliamentary colleagues think the same - and help in dealing with relationship difficulties.  As I understand it 
from the briefing, there has been a repositioning of the court concerning how the court will deal with counselling 
services.  The federal government is pouring in an enormous amount of money to provide access to non-court-
based family services for families.  For instance, families can obtain counselling.  Proposed section 47 in part 4 
of the act states at clause 116 of the bill - 

For the purposes of this Act - 
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“family counselling” means a process in which a family counsellor helps - 

(a) one or more persons to deal with personal and interpersonal issues arising from 
relationships covered by this Act; or 

(b) one or more persons (including children) who are affected, or likely to be affected, by 
the breakdown of a relationship covered by this Act to deal with either or both of the 
following - 

(i) personal and interpersonal issues; 

(ii) issues relating to the care of children. 

Confidentiality in family counselling is guaranteed except under certain conditions.  Proposed section 49 states, 
in part - 

(4) A family counsellor may disclose a communication if the counsellor reasonably believes that 
the disclosure is necessary for the purpose of - 

(a) protecting a child from the risk of harm (whether physical or psychological); or  

(b) preventing or lessening a serious and imminent threat to the life or health of a person; 
or 

(c) reporting the commission, or preventing the likely commission, of an offence 
involving violence or a threat of violence to a person; or  

(d) preventing or lessening a serious and imminent threat to the property of a person; . . .  

The community also has available to it a family dispute resolution process, which is paid for by the 
commonwealth government through a non-court-based family service.  The services are no longer in the court 
precincts; they are off the court precincts.  A family dispute resolution is defined in the bill.  Proposed section 51 
states, in part - 

“family dispute resolution” is a process (other than a judicial process) - 

(a) in which a family dispute resolution practitioner helps people affected, or likely to be 
affected, by separation or divorce to resolve some or all of their disputes with each 
other; and 

(b) in which the practitioner is independent of all of the parties involved in the process. 

Proposed section 52 states, in part - 

“family dispute resolution practitioner” means - 

(a) a person who is a family dispute resolution practitioner for the purposes of the Family 
Law Act;  

I will go into that during consideration in detail.   

Confidentiality in communication is ensured except in certain circumstances, which I will not go into at the 
moment.  The community will also have access to arbitration, which will involve a process other than a judicial 
process in which parties to a dispute will present arguments and evidence to an arbitrator who will make a 
determination to resolve the dispute.   

The bill contains provisions for family consultants within the precincts of the court.  The functions of a family 
consultant are contained at proposed section 60 - 

The functions of family consultants are to provide services in relation to proceedings under this Act, 
including - 

(a) assisting and advising people involved in the proceedings; and 

(b) assisting and advising courts, and giving evidence, in relation to the proceedings; and 

(c) helping people involved in the proceedings to resolve disputes that are the subject of the 
proceedings; and 

(d) reporting to the court under section 73; and 

(e) advising the court about appropriate family counsellors, family dispute resolution practitioners 
and courses, programs and services to which the court can refer the parties to the proceedings. 
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A magistrate of the court can now order parties to attend with a family consultant or one of the non-government 
service providers.  The communications made to a family consultant are admissible in proceedings under the act.  
As I understand it, such a person assists the court in providing the magistrate with information so that most 
issues are settled prior to getting to court and that people have the ability to access counselling when trying to 
reconcile or sort out the parenting orders or property orders or in coming to terms with the separation. 

The commonwealth discussion paper mentions the new system, which is an enormous change to the current 
system of 30 years.  The commonwealth government will establish 65 family relationship centres across the 
country to help parents agree on parenting arrangements after separation.  It will be established as a visible entry 
point to the family law system and will provide a range of information, advice and dispute resolution services.  
Like the Job Network, family relationship centres will be run by community-based organisations.  Each family 
relationship centre will provide similar services across the country.  They will be nationally badged and have the 
same name and logo.  They will provide a similar range of information and advice.  The centres will offer 
practical early assistance, which will be available to all separating parents and their families.  As I understand it, 
one has been established in Joondalup.  Is that right, Attorney General? 
Mr J.A. McGinty:  I think that is right. 
Ms S.E. WALKER:  The Attorney General should know.  He just does not want to admit it because it is a 
commonwealth project.  Is there one or not? 
Mr J.A. McGinty:  It is not within my area of responsibility. 
Ms S.E. WALKER:  It is; it comes under the Family Law Act.   
Mr J.A. McGinty:  Yes, but it is a commonwealth facility. 
Ms S.E. WALKER:  That is probably why they are not mentioned in the second reading speech.  The new 
family relationship centre in Joondalup - 

The ACTING SPEAKER (Mr A.P. O’Gorman):  It is not established. 
Ms S.E. WALKER:  It is not established?  I hope I will be invited when it is opened. 
The new family relationship centres will focus on engaging with both parents to resolve disputes about children.  
They will encourage fathers to maintain a substantial role in their children’s lives immediately following a 
relationship breakdown.  Research has shown that, in the majority of cases, child custody arrangements put in 
place immediately following separation are still in place some years later.  Although it will not be compulsory to 
use the family relationship centres, separating parents will be strongly encouraged to do so as early as possible 
after a separation.  As well as a community education campaign, doctors, childcare centres, lawyers, schools and 
agencies such as Centrelink and the Child Support Agency will be asked to refer people to the centres as a first 
step in dealing with separation.  The child support task force, which was established to re-evaluate the child 
support scheme, considered whether there was scope for the scheme to encourage couples to access the services 
at the centres.  The centres will overcome the limitations associated with the family tribunal proposal.  I will 
refer shortly to the specific help that can be provided by the centres.  To be effective they will be supported by, 
and be the gateway to, a range of other relationship support services designed to provide more specialist help 
needed by many families to deal with conflict and to reach agreement.  I think it is a marvellous thing because it 
takes all the acrimony and litigation from the bowels of the court as much as possible and transfers it to the 
community centres to enable people to deal with the emotional problems and the bitterness and anger that comes 
from separation.  It will enable them to focus on the needs of their children before they reach agreement.  Others 
may need intensive or longer term conflict resolution programs.  That is why a range of services will be 
provided. 
Parenting plans are new.  A primary aim of the system will be to encourage and assist parents to reach agreement 
on parenting arrangements after separation and to develop workable parenting plans that set out that agreement.  
As I understand it, this bill does away with all the old terminology that caused a hierarchical process that some 
people found very difficult.  I am referring to guardianship and custody and those sorts of terms.  They are all 
gone.  A parenting plan will be in place.  Such a plan will set out an agreement between parents about how they 
will manage their relationship in the future as far as it relates to their children.  Setting out an agreement in a plan 
helps minimise misunderstanding and provides clarity for a family across a range of issues.  The plan can contain 
anything that the parents think is relevant to them.  Examples include who a child is to live with, the amount of 
time a child may spend with the other parent, the time the child may spend with other people such as 
grandparents, how the parental responsibility will be shared, maintenance, how handover will be managed, 
holiday arrangements and ways of resolving any future disputes.  The relationship centres will be the primary 
source of help and encouragement in developing a parenting plan and will provide checklists on what parents 
could consider putting into a parenting plan.  After the parents start there, if they like they can go on to use the 
counsellors, mediators and arbitrators.  The system is aimed at emphasising resolving parenting disputes in a 
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non-adversarial way and helping parents reach agreements without the need for lawyers.  People can still use 
lawyers but, like mediators and counsellors, lawyers will be required to provide information to separating parents 
about parenting plans and either assist them to develop plans or tell them where they can get assistance.  There 
will be group information sessions, and individual interviews with parenting advisers or joint sessions. 

The discussion paper looked at the major cause of conflict between separating parents, which is the breach of 
parenting agreements or court orders.  The current process of seeking enforcement orders from the court 
escalates conflict and often does not resolve the problem, so the federal government is proposing a new approach 
to help parents deal with such things as breaches, using the family relationship centres and the contact orders 
program.  I had a briefing last night and I went through this when I got home.  As I understand it, under this 
provision magistrates will be given a wider range of powers to deal with things such as breaches of contact 
orders.  It enables them, for instance, to give bonds of good behaviour for up to two years, cost orders, 
compensation orders and make-up time orders.  They can imprison people for failing to pay child support, as I 
understand it, and they can impose suspended sentences.  There is also a change in the jurisdiction of the 
magistrates of the Family Court.  The acrimony is taken out of the courtroom and the courtroom precincts to a 
large extent.  As I understand it, magistrates of the Family Court only have jurisdiction in a monetary range of up 
to $20 000.  Under this bill, they will have a range up to $700 000 and, with the consent of parties, can go as 
high as they like.  I do not know whether I am okay with that, but if it is what parents want, then so be it.  Under 
this repositioning of the Family Court, a genuine effort must be made by parties to reach a resolution.  They will 
not have to do that; they will not have to obtain a certificate if family violence or abuse is involved.  One of the 
parties can make application to the court. 
To recap, the new regime involves non-court-based services involving a family counsellor, a family dispute 
resolution practitioner, an arbitrator and, within the court-based services, a family consultant who assists the 
magistrate, reports to him and generally tries to resolve all matters amicably prior to the matter going to court.  I 
know from my reading that the commonwealth government has done an enormous amount of research on this.  
An enormous amount of time and effort has been put into it, and an enormous amount of money will be spent, so 
I hope that it works.  When people break up, there is a tremendous amount of bitterness and anger and a lack of 
objectivity.  I hope that this legislation takes some of that away.  It is also a great thing if people who are suicidal 
can get access to counselling. 
One of the interesting aspects of this bill is that people will be penalised if they do not report when they 
commence proceedings in the Family Court that the property is the subject of a confiscation order.  The bill 
includes amendments relating to the Criminal Property Confiscation Act 2000.  It contains a whole range of 
provisions that I will not go into tonight, except to provide an example.  Proposed section 205ZHA states, in 
part -  

If - 

(a) a person makes an application for an order, under this Division, with respect to -  

(i) the property of de facto partners, or either of them; or 

(ii) the maintenance of a de facto partner; 

and 

(b) the person knows that the property of the de facto partners, or either of them is the subject of - 

(i) a criminal confiscation order; or 

(ii) an application for a confiscation declaration, 

the person must - 

(c) disclose in the application the criminal confiscation order or application for a confiscation 
declaration; and 

(d) give to the court a sealed copy of that order or declaration. 

The penalty in each of those circumstances is a fine of $5 500.  As I understand it, considering the Restraining 
Orders Act 1997, there is often some difficulty with bail conditions when a parent has been charged with sexual 
abuse of a child.  Sometimes proceedings will commence in the Family Court and the court will allow the child 
access to the parent, or give an order for access, when a bail condition is in place stating that the accused parent 
is not allowed to see the child.  The bail condition will dominate, and the accused will not be entitled to an order 
in the Family Court for access to the child while that bail condition is in place.  However, as I understand it, 
when there is a violence restraining order and the magistrate of the Family Court becomes aware of it, he can 
still make provisions or make an order for the child to see the parent subject to the violence restraining order in 
certain circumstances.  This might need looking at and I am a bit surprised by it.  I would not have a difficulty 
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with it, provided the magistrate understands the circumstances.  However, according to our briefing, the 
magistrate does not get a fact sheet on the circumstances relating to the violence restraining order.  That is a hole 
in the legislation that needs to be looked at. 

Eventually there will be, if it does not exist already, a national advice line and a web site on this new system.  It 
will be a free service to people who are unable to access a centre, and there will be a free national family 
relationship advice line and web site.  The proposal is to establish the centres in metropolitan and major regional 
centres around Australia over three years.  Fifteen will be established in the first year that funding is available, 
and an implementation review will be conducted after the first year. 

Interestingly, there will be special help for grandparents.  The committee that looked at this issue saw that 
grandparents play a central role in children’s lives but can feel cut off and helpless when families separate.  
While the federal Family Law Act at the moment does not provide for grandparents to seek orders relating to 
their grandchildren, including orders concerning contact and residence, many grandparents are not aware that 
they can do so, or simply want to have a role in their grandchildren’s lives without taking the matter to court.  In 
the discussion paper, the government proposed to change the act to reinforce the role of grandparents.  I had a 
look at that section last night, and we will probably get to it during consideration in detail.  In particular, the 
government proposed an amendment to explicitly provide that time with grandparents be considered by the court 
when determining what is in the best interests of the child, and to change the act to make it clear that a parenting 
plan can deal with how a child is to have a continuing relationship with grandparents.  Through the education 
campaign in the community, grandparents will be invited to use the relationship centres, and the government also 
proposes additional legal aid resources in recognition of the increased demand of more grandparents exercising 
their rights.  All this has now come to pass and is a major part of this bill. 

I am not sure why, but there are provisions in the bill for the use of audio links and video links.  I will be 
interested to know what sort of video and audio links are used at the moment in this area.  I understand that a 
new appeal process will be implemented for magistrates’ decisions.  At present, if a person wants to appeal a 
magistrate’s decision he can apply to the judge of the Family Court and be heard in a de nova hearing; that is, a 
hearing afresh.  I am not sure whether people will have a choice, and perhaps we can deal with that in 
consideration in detail.  One of the parties will be able to appeal on a matter of fact or a matter of law to the new 
court of appeal in the Supreme Court of Western Australia.  I understand that if the new Chief Justice says that 
only one judge should handle that, that will be the case.  I understand that people can also go to the Family 
Court, and that the Chief Judge can also order that a single justice hear the application.   

Special provisions in the bill mean that the bankruptcy trustee will be obliged to take into account divorce 
proceedings.  I will be very interested to see what that means for partners who often bring themselves to the 
point of bankruptcy or declare bankruptcy to thwart the other partner’s ability to gain access to their assets.   

In a very short time I have discussed the main issues in this bill.  As I said, if this bill is not passed in July, a 
difficulty will arise because a different regime will be operating.  At page 5 of the Attorney General’s second 
reading speech he states -  

Child support:  Members will be aware that unlike other states this state has not referred state powers to 
the commonwealth Parliament in relation to child support legislation.  Rather, this Parliament has 
adopted commonwealth legislation relating to child support provisions concerning exnuptial children 
that are based on powers referred by other states.  

He states further on - 

Currently, in the commonwealth Parliament there are further amendments to the commonwealth child 
support legislation.  If and when those amendments are enacted by that Parliament, the state 
government will be in a position to consider whether those amendments should also be adopted by this 
state Parliament.  This bill will place de facto partners and exnuptial children in the same position as 
married persons and children of those marriages.  

I understand that the commonwealth amendments, particularly those relating to shared parental responsibility, 
are proposed to commence on 1 July 2006.  Therefore, if the provisions of this bill do not commence until after 1 
July 2006, for a time there will be a significant difference between the law applicable to married persons and 
their children and the law applicable to de facto partners and their children.  Of course, that would be regrettable.  
However, as the commonwealth Parliament has not yet enacted its parental responsibility legislation - although it 
is anticipated any day - and this bill must reflect enacted commonwealth legislation, this difference in applicable 
laws will be unavoidable.  In this context, it would, of course, be of assistance if this Parliament were able to 
consider and enact the bill without undue delay.  Could the Attorney General have introduced this bill sooner?   

Mr J.A. McGinty:  No.   
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Ms S.E. WALKER:  Why not? 

Mr J.A. McGinty:  Because it incorporates the most recent changes to the federal legislation.  They are 
proclaimed to come into effect on 1 July.  They have only just been finalised at the federal level.   

Ms S.E. WALKER:  What does the Attorney General mean by finalised?   

Mr J.A. McGinty:  I mean passed.   

Ms S.E. WALKER:  The Attorney General has known that that legislation has been necessary for some time, 
has he not?  

Mr J.A. McGinty:  Yes, but the precise drafting was not finalised until recently.   

Ms S.E. WALKER:  When was it first passed by the House of Representatives? 

The ACTING SPEAKER (Mr A.P. O’Gorman):  I remind the member for Nedlands that this is her 
opportunity to debate the second reading of the bill.  She will have an opportunity to ask questions during 
consideration in detail.   

Ms S.E. WALKER:  The Attorney General does not mind my asking him.   

The ACTING SPEAKER:  The consideration in detail stage is for asking questions.   

Mr A.D. McRae:  Make a speech.  

Ms S.E. WALKER:  I am waiting for the Attorney General to tell me.  He will tell me. 

Mr J.A. McGinty:  The answer to the question is that on 30 March, which is two and a bit months ago, the 
legislation passed the Senate with amendments.  As recently as two months ago the legislation was passed by the 
commonwealth Parliament.  We needed to ensure its consistency.  As soon as it was passed by the 
commonwealth Parliament the appropriate drafting was done so that it could be presented to state cabinet and 
introduced into Parliament as quickly as possible.   

Ms S.E. WALKER:  If this bill is not passed by the upper house by 1 July 2006, which it will not be -   

Mr J.A. McGinty:  Won’t it?   

Ms S.E. WALKER:  How can it be?  It must be examined by the Standing Committee on Uniform Legislation 
and Statutes Review. 

Mr J.A. McGinty:  I am sure that if goodwill is shown in the upper house -  

Ms S.E. WALKER:  The bill is 263 pages long and the Attorney General has placed several pages of 
amendments on the notice paper that must be examined.  I mean, really, does he not think it might be asking a 
little too much?   

Mr J.A. McGinty:  I don’t because it is important legislation to pass to ensure that all children in particular are 
treated fairly.   

Ms S.E. WALKER:  Perhaps the Attorney General could have acted more quickly, but there we go.  This is 
major commonwealth legislation; it is great legislation, albeit long overdue.  In this state, counselling services 
should be provided in the Family Violence Court for people who are the subject of restraining orders and who 
are very angry and up tight.  I do not know whether it is in the pipeline.  A counselling service for those people 
has been suggested to me by some lawyers who attend court in connection with restraining orders and see the 
anger, particularly in men, over these issues.  With this uniform legislation, the federal government is seeking to 
diffuse situations.  It is offering a form of support to couples and their children who are coming to terms with 
separation and facing the attendant emotional problems.  It is excellent legislation and it is wonderful that those 
provisions have been introduced.  I hope they come to fruition.  I understood that there was a centre at 
Joondalup, but the member for Joondalup, who should know, tells me there is not.   
I will not go through all the commonwealth acts that are incorporated into this bill, but I will do so during the 
consideration in detail stage.  What we decide in this place might be different once the upper house committee 
has examined this legislation.  It is not state-initiated legislation; it is federal legislation that will be uniform 
across the whole of Australia.  The opposition supports the bill.   
DR S.C. THOMAS (Capel) [8.58 pm]:  We have heard a fair amount about the legal aspects of this bill and I 
would like to give a human perspective to the debate.  This bill originated in the federal Parliament, in Canberra, 
as a result of agitation from a large number of groups, including men’s rights groups.  A federal parliamentary 
committee was formed to examine the functioning of both the entire Family Court system and the Child Support 
Agency.  I put on record that I contributed to that committee’s work and read its report fairly thoroughly.  I 
considered it to be a relatively good report.  However, it failed to meet many of the demands of many of the 
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special interest groups that were instrumental in the formation of the committee.  Many of those groups were 
probably upset that the reforms they proposed were not taken far enough.  However, I consider that the reforms 
that were ultimately proposed at least sought to repair some of the issues that face the Family Court and the 
whole issue of family breakdown and child support, which is a very thorny issue.   
I will consider some of the practicalities and outcomes of this legislation.  Of course, for the most part, it 
attempts to make mediation a more active part of the family breakdown process.  That is a very good and worthy 
cause.  We would all like more people to go into the mediation process, rather than spend $30 000, $40 000 or 
$50 000 on legal fees in the Family Court and end up with a decision that leaves them slightly, if not very, 
unhappy.  It is very good to provide more counselling and the earlier that we can intercede in the process, the 
better.  It also has a number of pitfalls, and I will discuss some of them.  In doing so, I recognise that I do not 
have all the answers to some of the issues that I am about to raise.  It is a very difficult and thorny personal issue.  
If there were simple answers, I suspect that we would all be following them, the person who thought of them 
would be a hero and we would no longer have a problem. 
This legislation has some shortfalls in terms of families splitting up.  Unfortunately, like so many other court 
systems, no matter how we change the system, it will still be an adversarial system.  That is the problem.  The 
prime example is two people going into mediation.  Generally, two people with relatively goodwill will go in at 
different levels.  Very rarely do the two parents who split up have the same view of how high the court will rank 
their parenting ability and, therefore, how likely they are to succeed in their court action.  Unfortunately, because 
of that, a great range of legal practitioners become involved in these cases.  I will mention a Family Court lawyer 
who does a very good job of promoting the negotiation phase.  Peter Cole, who worked in the south west, was 
excellent at trying to get negotiated outcomes between parties going through the splitting-up phase.  Some legal 
practitioners are probably not as effective in that process as Peter Cole.  The first thing that most legal 
practitioners would do, as would doctors or anyone else, is ensure that they do no harm and do not weaken their 
case.  People who go before the Family Court attend counselling sessions; for the most part, it is mandatory.  
Legal practitioners can argue and fight as much as possible, but they are not required to make any credible effort 
to reach an agreement.  Under the current system, the court never hears what was actually said.  However, from 
now on it will be heard.  The difficult negotiations will probably take place before that.  There is a double-edged 
sword when this sort of system is put in place.  That negotiation can take place in a spirit of goodwill, but if the 
parties involved negotiate away anything, they will open the door to negotiate away more things.  People are in a 
position of strength.  They have the high moral ground.  They do not necessarily have to give anything away, and 
why would they?  If a legal practitioner’s client has the stronger case, even though there might be a negotiable 
point, would he advise his client to weaken the case?  I acknowledge that occasionally legal practitioners will do 
that.  I will not name the legal practitioners who have been in that situation and have not done that or will not do 
that.  There will still be an adversarial situation at the end of the process.  It is a difficult time for people; it is an 
emotional time.  People want to know what their rights are.  Would legal practitioners advise people to give 
away more than they need to?  Of course they would not.  That is a shortfall in this legislation.  As I said before, 
I do not necessarily have the answer to this problem, because I do not think there is an easy fix. 
In the negotiation process, the person in the weaker position will put forward a middle-line position and the 
person in the stronger position, who will have a good lawyer, will be advised not to weaken his or her case.  The 
person in a position of strength is most likely to get what he or she wants.  I commend the Attorney General on 
the briefing; it was very good.  The people at the briefing on Monday were excellent.  Even they had to 
acknowledge that in some cases the process will not get to an easy level.  One of the problems is that this 
legislation relates to something that to a large degree is not delivered by this government, so this is not an 
opportunity to bag the government.  At a federal level it will raise some high hopes.  It will occasionally make a 
difference.  In all truth, I would love to be proved wrong.  I would love someone to tell me in five years that, in 
all those relatively even cases in which the judge had to make a decision because each person went for his or her 
bit, the issues were fixed because the people went to counselling first.  I would love that to be the outcome, but I 
do not think it will be.  There will be an occasional case in which that will happen; an occasional case will be 
negotiated.  The winners in the Family Court process are the 50 per cent of couples who manage to negotiate 
outside any legislation and without any counselling on the best way to co-parent.  Many couples do that.  
Sometimes they find very imaginative ways to make it work.  Occasionally there are functioning 50-50 splits.  
One of the demands from the men’s groups that pushed for the inquiry that resulted in this legislation was the 
presupposition of a 50-50 split.  Obviously, that means the child spending equal time with each of the parents.  
There are occasions on which that works.  Two parents might live relatively close to each other in very similar 
housing structures, so that their child can go to one school.  I can give examples of when that works, but it will 
never work as a rule; we cannot do that to kids. 
Men’s rights groups are very difficult.  If you were to go through a divorce, Mr Acting Speaker, and you joined 
one of the men’s rights groups, I suspect that you would be scarred for life and would never get a serious hearing 
again.  I suspect that it is difficult for men who are going through a divorce to find a coherent group to work 
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with.  Some of the men’s rights groups are a bit way out there, so to speak.  That is not an acceptable philosophy 
for most men.  Some men’s groups are starting to form, and I can recommend some very good ones.  I 
recommend the Mates Mens Support Group in Busselton, should any member want to speak to somebody who 
can give very good advice.  Much better groups are available now. 
The 50-50 parenting system will not work because it is not practical.  There have been some changes in the 
Family Court system.  Unfortunately, most of them have involved changes of nomenclature.  Although the 
legislation for the Family Court can be changed, it is very difficult to change the practical outcomes.  
Governments across Australia have not done that very well.  It is very difficult to do, and I acknowledge that.  
Six or seven years ago the nomenclature was changed so that the term “custody” was no longer used.  “Custody” 
was deemed a bad word.  It obviously brought out very negative emotions.  There was a custodial parent and a 
non-custodial parent; there was an empowered parent and a disempowered parent.  The nomenclature was very 
confronting.  At that stage, we could potentially have addressed some of the issues of empowerment and 
disempowerment, but that was not done.  We changed the nomenclature because it was easier.  It was very hard 
to address empowerment versus disempowerment.  It was much easier to change the nomenclature and say that 
residency will be granted, not custody.  Parents have joint custody, so they are supposed to coordinate and talk 
about the joint decisions that they make in raising their child, but the child will generally live with one person.  I 
accept that in most circumstances the child will need to live 60 to 80 per cent of the time with the parent who 
will undertake the majority of the child rearing.  In effect, the name is “custody” and I prefer that we use 
custody.  A non-custodial parent may be permitted to move 500 kilometres away from the child.  However, that 
person has joint custody and is able to make joint parenting decisions.  The custodial parent, in this case the 
resident parent, will make the decisions.  The non-custodial parent is stuck in that situation.  In effect, we have a 
custodial and non-custodial parent, but those terms were changed to residency and non-residency parent, which 
is much nicer.  However, the real issues have not been addressed.  There is no easy answer to that.  It is almost 
impossible to empower the non-custodial parent and maintain a quality of life for the child.  It is a 
disappointment to a lot of people that although the nomenclature has been changed, the functioning of the court 
has not changed.  
I should have said at the commencement of my speech that I have had dealings with the Family Court and the 
Child Support Agency.  In the years that I have dealt with the Child Support Agency, it has been nothing less 
than exemplary, apart from one incident that involved a phone call.  The officers of the agency have always been 
polite and considerate.  In my opinion it is not a bad agency.  I recognise that there are problems with non-
residency parents who do not understand or get involved in the system and probably do not have the financial 
wherewithal to seek advice, because it is expensive.  I recognise that some people probably have not used that 
system properly.  The Child Support Agency functions fairly well.  There are exceptions and there are exceptions 
in my electorate for both custodial and non-custodial parents.  There are as many derelict non-custodial parents 
as there are custodial parents doing the wrong thing by trying to interfere in the relationship between the child 
and the other parent.  Both sides represent a parent doing the wrong thing and both sides represent a parent doing 
the right thing.  This legislation provides the opportunity to identify some of the problems.  If a parent works 
with the Child Support Agency, it will do all it can to assist that parent.  Like all compromises, everyone walks 
away slightly unhappy.  I have found it to be a good and productive unit.  It has much to commend it, but 
unfortunately it ends up as the bogeyman.  It has a terrible reputation that is undeserved, and that is a shame.   

I refer now to the bill, which will improve the way the courts function.  The proposed extended powers that will 
be given to magistrates is a positive move.  If nothing else, the delays that are currently experienced in getting 
one’s case before the court may be addressed.  I am concerned about the provision that deals with appealing a 
magistrate’s decision.  At the moment, if a person wants to appeal a magistrate’s decision, he or she can lodge 
that appeal with a judge of the Family Court.  It will go to a full appeal court of the Family Court.  Although that 
is a positive move in the functioning of the court, it will make things more difficult for those people who are 
poorly prepared for their court case.  I suspect members on both sides of Parliament will recognise that many 
people who turn up to the Family Court are not in a financial position to obtain legal advice.  It is an expensive 
process to get the court’s decision.  Many people turn up to the courts without the financial wherewithal to 
actually achieve justice.   

Currently, the magistrate will look at the case and often will deny a decision and correct some of the information 
and then the matter goes to the judge.  It almost gives them a second bite of the cherry.  I recognise that the court 
would like to streamline that process by removing the second bite of the cherry.  It needs to make sure that that 
safety net is re-established.  If it is not, more people will start to slip through the cracks.   

[Member’s time extended.] 

Dr S.C. THOMAS:  It is a fall-back position, which I accept will be removed by this bill.  However, further 
work needs to be done in this area.  Currently a parent seeks a legal representative, assuming he or she can afford 
one.  The court will generally say that they need to seek counselling.  As I said earlier, for the most part, people 
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whose cases get to the court will look at their strengths.  Members should remember that about 50 per cent of 
cases are determined before they get to court because both parties attempt to do the right thing.  These people are 
the winners in this process.  However, there is the extreme end in which there is domestic violence, child abuse, 
drug abuse and alcohol abuse; in other words, a problem in the family home and parenting has become an issue.  
To a large degree, the Family Court deals with the horror cases.  In the middle is a whole group of people who 
are trying to get the best relationship they can with their children and are in an adversarial position.  They go to 
counselling and they are asked what they are willing to concede. 
I will give members some advice, and it was very good advice that I did not take for some time.  If I had taken 
that advice earlier, life for me would have been different.  Following a marriage breakdown, a man tends to 
remain the breadwinner and the woman takes on the nurturing role.  It was said to me that if a man can swallow 
his pride and move away from the breadwinning role into the nurturing role, the Family Court is almost required 
to reward him for it.  I have given advice along these lines and the result is that two people who previously had 
been working and raising a child end up racing each other to get onto welfare.  The person on welfare is 
designated as family caregiver and he or she is in a powerful position.  I can give examples of where that system 
has worked for men and they have won Family Court cases.  If both the man and woman become the caregiver, 
the Family Court, in an attempt to make sure it is not gender biased, quite often designates the man as the 
caregiver.  If men were smarter about this process, more men would get custody of their child or children.  There 
is a race to get on welfare and men do not do that well.  We are full of pride and we tend to be strong about the 
situation and immerse ourselves in our work.  I did not understand the advice that I was given at the time.  
However, I have since passed it on to some people who have understood it.  Those people who have used my 
advice get a good run out of the Family Court.  This legislation will not change the race to welfare by making 
sure one is in the best position to be successful in the Family Court.  Unfortunately, there is no easy answer to 
that.  Even this legislation is predicated on the greatest benefit for the child.  That becomes a very difficult 
prospect when we start to talk about what will be the greatest benefit for the child.  When people go to the 
Family Court, they must be told that parents in the Family Court have absolutely no rights.  That is very difficult 
for people to understand, because parents have rights before they get to the Family Court.  Parents have a say in 
where their children go to school and whether or not they can stay up late.  People must understand that in the 
Family Court they have no rights left.  Neither parent has any rights at that stage.  There is the ubiquitous welfare 
of the child, and that becomes very difficult to determine. 
A person could obtain a verbal opinion that a child would be better off living in one house with one parent, with 
the other parent removed completely and having no contact at all with the child.  People believe that.  Other 
people believe that the child should spend as much time as possible with the non-custodial parent.  However, 
finding where the balance is in terms of what is best for the child is very difficult.  In the end, it is not the 
determining factor, although the Family Court will say that it is.  In the end, the determining factor is the best 
situation which the Family Court can work with and which does the least damage to the child.  There is a big 
difference.  For the most part, there is no advantage to the child if a parent is able to take that child around the 
world.  Up to about 10 years ago, the Family Court would have prevented and blocked that happening.  I believe 
it was at the direction of the then head of the Family Court, Judge Alastair Nicholson, that that changed.  The 
court decided that it did not really matter where people moved in the world, it was okay.  It still amazes me that 
somebody might actually contend that it is in the best interests of the child to be taken to the other side of the 
world; for example, to move to England.  I cannot see any logical reason that it would be.  Obviously, the best 
interests of the child are not necessarily paramount; it is the best compromise that the court can make.  I accept 
that we must have the best compromise that the court can make, because there cannot be hard and fast rules in 
this legislation.  The Minister for Health does not sound very healthy. 

Mr J.A. McGinty:  No, I have been better. 

Dr S.C. THOMAS:  As a veterinarian who is still registered, I am prepared to give the minister a once-over, if 
necessary. 

Mr J.A. McGinty:  I think a lot of your colleagues would agree with your diagnosis, too. 

The ACTING SPEAKER (Mr M.J. Cowper):  Minister, do not take up the offer. 

Dr S.C. THOMAS:  We are talking about the best interests of the child.  It cannot be in the best interests of the 
child to have that sort of separation.  I actually met with Philip Ruddock, the federal Attorney-General, to discuss 
this issue, after I provided a submission on the report.  I must say that the answer, in my opinion, was pathetic.  
Although there are some good things in this legislation, obviously some matters are just too hard to be addressed 
in the end.  It may be too hard for us at any stage.  I am not suggesting that the Attorney General has come up 
with something that will answer the questions and deal with the problems, because I do not think that he can.  I 
certainly do not have the answers, and I do not think it is particularly easy.  However, I say to the Attorney 
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General that I would like recognition of some of the difficulties that are still left in this legislation.  That is a 
prime one. 

Unfortunately, in my family law case, the judge - I will not name him - effectively said, “We have here a 
situation in which there are two good parents, so it does not really matter where the child goes; I can sleep well 
at night.”  Although I just ignored it at the time, I suggest that that is an example of the attitude faced by some of 
the people who go to the Family Court.  I am not talking about the really difficult cases.  This legislation does 
some very good things in those cases in which abuse is suspected or even proved.  Of course, none of us would 
propose that children be left in any form of abusive home.  Certainly, in those cases, the best interests of the 
child are absolutely obvious.  There is no way that anyone would suggest anything different.  However, in those 
cases in which there is a relatively even, shall I say, degree of parenting, it makes the decision very difficult.  We 
can see why non-custodial parents of both genders walk away from this process; it is because it becomes too 
hard.  If people think it is a case of only men walking away from the process, they are wrong.  Many women also 
decide that the process is too hard.  Maybe they have come up against men who have read the advice about 
getting on welfare first, and have a very strong case.  However, in both those cases many of these people walk 
away because it becomes too difficult.  They do that because they are completely disempowered by the process. 

Although this is a good process, it does not empower either side in the end.  That is probably the ultimate failing 
of the family law system; it disempowers all the adults in the process.  Grandparents effectively have no rights.  I 
guess it is very difficult to argue that grandparents should have much in the way of access rights.  If we cannot 
get the system right for custodial and non-custodial parents, grandparents must wait in the wings.  That is fair 
enough.  It is very sad in many cases, but it is probably fair enough.  However, this legislation does not address 
the empowerment of parents of either gender.  Parents of both genders are being damaged by the system.  It is an 
imperfect system and will remain an imperfect system.  If I had the answers, I would have written them down, 
sold them and been a millionaire, and we could have all gone home an hour earlier.  Obviously, I do not have the 
answers.  I do not think that anybody necessarily does. 

One of the first things that I would like us to do is acknowledge the difficulties, the damage and the problems 
that still exist in the system.  One of the first things to do with people who are disempowered is to acknowledge 
that they are disempowered.  Although the Family Court has made improvements in some areas, it is still an 
absolute failure in that regard.  Under the rule of the previous head of the Family Court, the court found itself 
defending its position in an adversarial manner.  It did so because it was not able to acknowledge that it is an 
imperfect system.  At some stage I would like the court system to acknowledge that the best interests of the child 
must be metered by the best way that we can manage that.  The situation is the same with community 
development.  The best interests of the child must be metered to a point at which we can manage the process.  It 
is not always out-and-out the best interests of the child.  If we could acknowledge the shortcomings as well as 
the good things in all the legislation affecting the Family Court, acknowledge that we disempower people in this 
process and apologise for the fact that we cannot empower them but that we are doing the best that we possibly 
can, and take that forward, I believe that we might get a lot closer to some middle ground.  I believe there would 
be some real benefits in that.  I am ashamed that the federal government and the Federal Court are unable to do 
that.  Perhaps the state of Western Australia could go some way towards achieving it. 

MR J.A. McGINTY (Fremantle - Attorney General) [9.18 pm]:  I thank the member for Nedlands and the 
member for Capel for their contributions to this debate.  I will touch on one or two issues that I believe are 
important.  The Family Legislation Amendment Bill 2006 is rushed for a very good reason, and that is that the 
Australian Parliament, as late as 30 March this year, amended the federal Family Law Act.  In anticipation of the 
passage of that amendment, we had prepared a number of drafts.  In fact, at the time of passage through the 
Senate, we were on to the fifth draft of the bill in anticipation of what we understood would go through the 
federal Parliament.  In fact, on 14 February, the fifth draft of the Family Legislation Amendment Bill was 
prepared.  It was not until 30 March 2006 that the bill finally passed the Senate.  We then moved as quickly as 
we could to bring this bill into the house.  The Chief Judge of the Family Court wrote to me expressing his 
concerns about this bill not passing through the Parliament.  He referred to the disadvantages that will be 
experienced, particularly by exnuptial children in Western Australia.  It is my hope that the Legislative Council 
will appreciate the need to pass this bill and that it will truncate its procedures in order to deal with it, given that 
this bill, as the members for Capel and Nedlands said, with all of its imperfections, does not have the answer to 
every problem that exists in this area, but is nonetheless the best thinking from the commonwealth Parliament on 
how to address these issues.  This bill does nothing more than to reflect the provisions that have been enacted by 
the commonwealth Parliament.  Because Western Australia is the only state in Australia that has its own Family 
Court, it is unique in that Western Australian legislation needs to mirror the commonwealth provisions.  
Therefore, this legislation simply picks up what the commonwealth has already done. 

Ms S.E. Walker:  What happens if the committee of the Council decides that it does not like aspects of it?  Even 
if it changes the legislation, can that be overridden by the commonwealth? 
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Mr J.A. McGINTY:  No.  We would then end up with commonwealth law applying to marriages, and Western 
Australian law, as amended by the upper house, which might well be different, applying to de facto relationships, 
which I think is highly undesirable.  From a policy perspective, it is desirable to get complete harmony in the 
way the Family Court treats all relationships. 

Ms S.E. Walker:  A better way to look at it is that married and de facto couples can access the court for property 
and child disputes. 

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  That does not seem to get people’s backs up so much when you say it that way; do you know 
what I mean?  That is what it is about, isn’t it? 

Mr J.A. McGINTY:  Exactly. 

Ms S.E. Walker:  It is just enabling them to access that court to have their problems resolved. 

Mr J.A. McGINTY:  In doing that, there should not be one set of rules for de factos and one set for married 
couples because the problems are the same and the status is irrelevant to the determination of the interests that 
exist.  That is why I hope the Legislative Council will see the legislation as important and see fit to pass it, 
knowing full well that it has been subject to a major national debate, and that the legislation is now applicable in 
every other state and applicable in Western Australia in respect of marriages, although we might prefer it to be 
done differently in Western Australia.  That is the reason that I am very keen to have it transmitted from this 
house to the Legislative Council, and read into the Legislative Council this week.   

A range of issues have been raised by members during the debate, to which my answer is that although, 
philosophically, I might have done things marginally differently, uniformity is important and we should extend 
the national provisions to exnuptial relationships in Western Australia.  Having said that, there are a number of 
drafting amendments on the notice paper standing in my name.  It is my intention, when the bill is second read, 
to move that the bill be printed pro forma so that we can incorporate those amendments which will facilitate the 
consideration in detail, because in my view there will be no need for any further amendments and the bill can 
then be transmitted to the Legislative Council.  The intention, therefore, is to resume debate on this bill on 
Thursday morning and then transmit it to the Legislative Council on Thursday, which still leaves a little over two 
full weeks for the Legislative Council to give consideration to the bill if it can fit it into its timeframe.   

With those comments, I again thank members for their contributions and their support of this legislation. 

Question put and passed. 

Bill read a second time. 

Pro Forma Amendments 
On motion by Mr J.A. McGinty (Attorney General), resolved - 

That in relation to the Family Legislation Amendment Bill 2006, the amendments listed on the notice 
paper standing in the name of the Attorney General be made pro forma. 

Amendments agreed to pursuant to the foregoing resolution - 

Clause 36 

Page 38, lines 12 and 13 - To delete “instituted under Part 5A” and substitute - 

that concern property of a total value exceeding the ceiling amount 

Page 38, lines 14 to 16 - To delete the lines. 

Page 38, lines 21 and 22 - To delete the lines. 
Clause 37 

Page 39, lines 1 to 28 and page 40, lines 1 to 7 - To oppose the clause. 
Clause 43 

Page 47, line 17 - To delete “court” and substitute - 

Court 
Clause 106 

Page 139, line 9 - To insert before “This” -  

Subject to section 202H, 



Extract from Hansard 
[ASSEMBLY - Tuesday, 13 June 2006] 

 p3548b-3560a 
Ms Sue Walker; Acting Speaker; Dr Steve Thomas; Mr Jim McGinty 

 [12] 

Page 144, after line 12 - To insert -  

“child-related proceedings” includes proceedings that are child-related proceedings within 
the meaning of the Family Law Act; 

Page 144, line 26 - To insert after “proceedings” - 

, as defined in section 202H(6) 
Clause 108 

Page 149, line 2 - To delete “Part” and substitute -  

Division 
Clause 116 

Page 167, lines 6 and 7 - To delete “nominated by the executive manager of that court”. 

Page 168, line 28 - To insert before “de facto partners” - 

parents or 

Page 168, line 29 - To delete “de facto”. 

Page 169, line 3 - To delete “between the partners”. 

Page 169, line 5 - To insert before “people affected” - 

parents or 

Page 169, line 12 - To insert before “people affected” - 

parents or 
Clause 171 

Page 224, lines 25 to 27 - To delete the lines.  

Page 224, after line 31 - To insert -  

(FLA s. 4(1)) 
Page 225, line 11 -To delete “(FLA s. 4(1))”. 

Page 225, line 14 - To insert after “organisation” - 

within the meaning of the Public Sector Management Act 1994 

Page 226, line 4 - To delete “(FLA s. 4(1))”. 

Page 226, line 6 - To insert after “organisation” - 

within the meaning of the Public Sector Management Act 1994 

Page 226, line 7 - To insert before “an organisation” - 

such 

Page 226, line 10 - To delete “(FLA s. 4(1))”. 

Clause 197 

Page 258, after line 9 - To insert - 

(ii) the Child Support Legislation Amendment (Reform of the Child Support Scheme — 
Initial Measures) Act 2006; and 

Page 258, after line 22 - To insert - 

(ii) the Child Support Legislation Amendment (Reform of the Child Support Scheme — 
Initial Measures) Act 2006; and 

House adjourned at 9.25 pm 

__________ 
 


